RESOLUTION NO. 2179

A RESOLUTION OF THE MAYOR AND COMMON COUNCIL OF THE
TOWN OF PAYSON, ARIZONA, ACCEPTING THE DECLARATION
(INCLUDING COVENANTS, RESTRICTIONS, AND ESTABLISHMENT
OF EASEMENTS AND RIGHTS) DESCRIBED IN EXHIBITS 1 AND 2
HERETO, ACCEPTING THE WARRANTY DEEDS FOR EASEMENTS AND
A WELL SITE DESCRIBED IN EXHIBITS 3, 4, AND 5 ATTACHED
HERETO, AND ACCEPTING THE PIPELINE EASEMENT DESCRIBED IN
EXHIBIT 6 ATTACHED HERETO, ALL RELATING TO THE EAST
PAYSON PIPELINE, THE R&H WELL SITE, AND THE PW1 AND PW2
WELL SITES.

WHEREAS, A.R.S. § 9-241 provides that the Town of Payson may receive real property
necessary or proper to carry out the purposes of the municipal corporation, within or without its
limits; and

WHEREAS, those declarations and certain real property interests described on Exhibits 1,
2, 3, 4, 5, and 6 attached hereto have been offered to the Town of Payson by R & H Boulder &
Granite, LLC, and Terra-Star Valley 40, L.L.C.; and

WHEREAS, the Town of Payson desires to accept said declarations and real property
interests,

NOW, THEREFORE, THE MAYOR AND COMMON COUNCIL OF THE TOWN
OF PAYSON, ARIZONA, DO HEREBY RESOLVE AS FOLLOWS:

Section 1. The Declaration (Including Covenants, Restrictions, and Establishment of Easements
and Rights) of R & H Boulder & Granite, LLC, attached hereto marked Exhibit “1" and made a part
hereof as though set forth in full at this point, be and is hereby accepted by the Town of Payson.

Section2. The Declaration (Including Covenants, Restrictions, and Establishment of Easements
and Rights) of Terra-Star Valley 40, L.L.C., attached hereto marked Exhibit “2" and made a part
hereof as though set forth in full at this point, be and is hereby accepted by the Town of Payson.

Section 3. The Warranty Deed from R & H Boulder & Graﬁite, LLC to the Town of Payson,
attached hereto marked Exhibit “3" and made a part hereof as though set forth in full at this point,
be and is hereby accepted by the Town of Payson.

Section4. The Warranty Deed from Terra-Star Valley 40, L.L.C. to the Town of Payson, attached
hereto marked Exhibit “4" and made a part hereof as though set forth in full at this point, be and
is hereby accepted by the Town of Payson.
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Section5. The Warranty Deed from Terra-Star Valley 40, L.L.C. to the Town of Payson, attached
hereto marked Exhibit “5" and made a part hereof as though set forth in full at this point, be and is
hereby accepted by the Town of Payson.

Section 6. The Pipeline Easement from R & H Boulder & Granite, LLC, to the Town of Payson,
attached hereto marked Exhibit “6" and made a part hereof as though set forth in full at this point,
be and is hereby accepted by the Town of Payson.

Section 7. That the Town of Payson shall perform any and all other acts necessary or appropriate
to accept said declarations, easements and well site, and to the use and control thereof, including,
but not limited to, the maintenance thereof.

PASSED AND ADOPTED BY THE MAYOR AND COMMON COUNCIL OF THE
TOWN OF PAYSON, ARIZONA, this dayof , 2006, by the following vote:

AYES NOES ABSTENTIONS ABSENT

Barbara G. Brewer, Mayor

ATTEST: APPROVED AS TO FORM:

Silvia Smith, Town Clerk Samuel I. Streichman, Town Attorney

Prepared by Town of Payson Legal Department
SIS:drs May 4, 2006 (3:15PM)
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Declaratlox_x_ d
Site”).

1.  PURPOSEAND DEFINITIONS "

1.1 Purpose. The purpose of this Declaration is to provide for the long-term operation
and maintenance of the Water Well and Pipeline as the property is divided into separate parcels
and sold to multiple Owners.

1.2 Definitions. For the purposes of this Declaration:
“Owner” means the owner, from time to time, of the Property or any portion thereof.

“Owner’s Parcel” means all portions of the Property owned by a particular Owner. The
land included within an Owner's Parcel automatically changes from time to time if the Owner
buys an additional portion of the Property or sells a portion of the Owner's Parcel, and includes
all land then owned by such Owner.

“Pipeline” means the 8-inch pipeline connecting the Water Well and transporting water to
the Town's water system and located within the easement described below and on the Exhibit C
attached hereto.

“Town” means the Town of Payson, Arizona, a municipal corporation.

“Water Well” means the water well owned and operated by the Town and situated on the
Well Site, which well will be equipped with mechanized pumps.

Each capitalized term used in this Declaration shall have the meaning set forth herein for
such term.

2. S ON PROPERTY S
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2.1  Easements and Rights. There are hereby treated for the benefit of, and use by, the
Town all of the permanent, nonexclusive easements, arid, right¥"in, to, over, under, through and

across the Property for the construction, exigtence;. operition, maintenance, repair and

replacement of the Pipeline. The easement':ghall éxtefid to any additional adjacent areas

2 .

reasonably needed in connection with the gpefation, ‘maintenance, repair and replacement of the
Water Well and the Pipeline. "t gt
£

22  No Interference. NoOw

R

with the operation, maintenance,_;@am

installation, maintenance répgir-or replatement to be'locatéd on any Owner's Parcel, the Town
shall take reasonable méisiires.to:prevent unreasofizhjé“damage to such Owner's Parcel as set

forth in this Section, The Work, “and any facilitis G equiprii€ht installed pursuant thereto, shall
not unreasonably interfere with the Owner's use.of. the Owner's Parcel. Upon completion of the

work, the Towpshall, promptly restore the surfavé'iofithe Owner's Parcel to at least as good

condition as it'was in;prior'to the work, and'shall indemnify the Owner against and reimburse the

Owner forany. irijiries.or damage arisingfrom or.felated to the work, however, no payment to

the Ownek.shia]l be tedtitred for the use of thi§ Gwner's Parcel

3. LIMITATIONS ON WELL DRI EING.,

The Town shall have the exclusive right to pump the Water Well on the property and to
construct and pump replacement Wells, however, the Owner or Owners of the Property may
from time to time drill one or more wells thereon with the Town's consent, provided that any
such well or combination of wells has a maximum capacity of thirty (30) gallons per minute
(“gpm”) or less, no more than forty-nine (49) acre feet of water is withdrawn from all wells in
any calendar year, and no well may be located within one hundred (100 )feet of the Water Wells,
If the Town determines that the drilling and use of such wells will interfere with the Water
Wells, the Town may withhold consent to the location of such wells. The drilling and use of any
such new wells shall be subject to any well spacing, monitoring or other reasonable requirements
and conditions determined by the Town. Except as specifically provided herein, no well shall be
drilled on the Property without the Town's prior written consent, and no Owner shall drill or
install a new replacement well in violation of this Section.

4. R L TY CIARY.

This Declaration and all provisions hereof shall constitute covenants running with the
land and shall be binding upon and inure to the benefit of the Property and the Well Site and
Pipeline and all persons from time to time having any interest in all or any portion of the
Property or the Well Site and Pipeline, however such interest may be acquired. The provisions
of this Declaration shall be the personal obligation of each Owner as well as binding upon the

Property itself, and by accepting an interest in the Property each Owner or holder of any other
interest agrees to be bound by all of the provisions hereof.

5. ENFORCEMENT.

5439172 2
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applicable law, including without hmxtahon 1he= r‘lght to seek damages, injunctive relief or
specific performance, and all such rights énd. remedxes are cumulative and not exclusive.

6. TERM.

6.1
recording in the publxc
upon the fiftieth anmversary. )€
pursuant to the provnsmns hereof 5::?'

6. 3' g "-_mmg_g This Declamtwn imay be terminated at any time by an instrument
executed by the. Oviners owning 100% of the'Property. This Declaration shall not be terminated
except in the manner specifically allowed herein, and any purported termination in violation of
the provisions of this Section shall be void and of no effect. The termination instrument shall be
recorded in the public records of Gila County, Arizona.

7. AMENDMENTS,

This Declaration may be amended from time to time and at any time by an instrument
executed by the Owners owning at least 75% of the Property and by the Town.

8. LIMITATION ON LIABILITY,

The Town shall not be liable to any Owner for any act or failure to act, for any decision
made by the Town, or for any damages, injuries, losses, costs or expenses of any kind or nature
whatsoever arising from or related to any of the obligations or rights of the Town under this
Declaration, and each Owner hereby waives any and all claims or causes of the Town for all of
the same; provided, however, that nothing limits the liability of each such party for its own gross
negligence or intentional misconduct. For purposes of this Section, “the Town” shall include its
officers, members, employees, agents, contractors and representatives.

543917.2 3
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9. DI P L N. &
9.1 Amicable Resolution. The parties sba.ﬂattempt 5 settle any dispute related to this

Declaration between them amicably. To this end:séitior iinagement personnel for all parties

shall consult and negotiate to try in good faith t6-réach’d resolution. However, nothing in this

clause shall preclude any party from comshengirig arbjtration if said negotiations do not reach a

resolution of the dispute within 60, days afté written notice that the negotiations have
commenced. The parties agree that: any-applicdble statute of limitations will be tolled and

......... E

extended during this period of attqnphdammbfe resolution.

9.2  Mediatiop. ]f disputg_, co.. Versy, orqlaxm arises out of or relates to this
Declaration or the breach, ferrhifigtion ér invalidity Jéreofiiand if the dispute cannot be settled

through amicable resohutiit;-fhe ‘parties agree to try-ifi eod:faith to settle the dispute by non-

oY

biding mediation before resarting. 16 arbitration.” Th: party $e€king to have the dispute resolved

from commencing arbitration if said mediation does not reach a resolution of the dispute within
sixty (60) days after notice that the mediation period has been commenced.

93  Arbitration. Any dispute, controversy, or claim arising out of or relating to this
Declaration, or the breach, termination or invalidity hereof, shall be finally resolved by binding
arbitration administered by the American Arbitration Association pursuant to the Commercial
Arbitration Rules as in force at the time the arbitration is commenced, except as modified by the
specific provisions of this Section. The party requesting arbitration shall deliver a written notice
of request for arbitration (the “Request for Arbitration”) to the other party(ies) in accordance
with the notice provisions in this Declaration. The Request for Arbitration shall include a brief
description of the basis of the dispute, the maximum monetary judgment (excluding attorneys'
fees, arbitration fees and other professional fees and pre judgment and post judgment interest)
requested, if applicable, and a list of six (6) arbitrators satisfying the requirements set forth
herein and acceptable to such party.

94  Parties to Arbitration. The parties to any arbitration proceeding shall include the
parties to the dispute. In addition, the Town shall have the right, but no obligation, to join in any
arbitration relating to the interpretation of this Declaration.

9.5  Forum Selection. The parties agree that the courts located in the State of Arizona
shall have exclusive jurisdiction over an action brought to enforce the rights and obligations
created in or arising from this Section to arbitrate, and each of the parties hereto irrevocably
submits to the jurisdiction of said courts. Notwithstanding the above, application may be made
by a party to any court of competent jurisdiction wherever situated for enforcement of any
judgment and the entry of whatever orders are necessary for such enforcement.
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9.6  Appointment of Arbitrator(s). The matter-4o be arbitrated shall be resolved by one
arbitrator. If the relief requested in the Request for, Arbitrationis a monetary judgment of more
than $500,000 (or the aggregate relief of all parties-jdined-~in the arbitration could exceed

atfer shiafl be resolved by a panel of three (3)

$500,000) or non-monetary relief is requested, the matfer
arbitrators. Unless the parties are able to mypiiall§.agre¢'upon an arbitrator within 30 days of the
filing of a Request for Arbitration, eithiér. party fiy’ request that the American Arbitration
Association appoint the arbitrator(s) frdmr:the;Artzona Commercial Arbitration panel of the
American Arbitration Association,;. - Each_#rbitfator selected shall have at least 10 years
experience in the purchase, sale, ledse ofmiagigément of real estate.

9.7 ' stanfiyé-Law. The arbitfator(s) shall determine the rights and
obligations of the parties atcording to,the substantiyé taws, of the State of Arizona (excluding
conflicts of laws principles)-zs. though acting as .6 talift-of the State of Arizona. The parties

expressly prohibit the &rhitratoi(s).ffom reaching;detisigns as¥miable compositeur.

y Gpinios’ The arbitsition, swiagd'shall be based on and accompanied by a
n cottaining findings of factiard conclusions of law.

0.5 " Govering Arbitration'Lw. +Th&Tiw applicable to the validity of the arbitration
clause, the éonduct of the arbitration, ingluding any resort to a court for provisional remedies, the

enforcement Gf-any award and any othei“question of arbitration law or procedure shall be the
Federal Arbitration Act.

9.10 Place of Arbitration. The place of arbitration shall be Phoenix, Arizona and all
proceedings shall be conducted in the English language.
10. GENERAL.

Except to the extent inconsistent with the express language of the foregoing provisions of
this Declaration, the following provisions shall govern the interpretation of this Declaration.

A Notices. Any notice to any party under this Declaration shall be in writing and shall be
effective on the earlier of (i) the date when delivered in care of the party's address, or (ii) the date
which is three (3) days after mailing (postage prepaid) by certified or registered mail, return
receipt requested, to the party's address, or (jii) the date on which sent by facsimile to the party's
address with electronic confirmation of receipt thereof and with a copy sent on the same date to
the party utilizing one of the other methods of notice specified in this section. Each Owner shall
designate to the Town their address (including telephone and facsimile numbers) for notices and
may change their address for notices at any time by giving notice in writing in accordance with
the provisions of this paragraph. The Town shall make all current address information available
to each other Owner. If an Owner does not designate their address, then any party may use any
address for such Owner believed in good faith by such party to be an address of such Owner.

B. Severability; Further Negotiations. If any provision of this Declaration is declared void
or unenforceable, such provision shall be deemed modified to the minimum extent necessary to
make it enforceable, the Declaration shall otherwise remain in full force and effect. In the event
applicable laws, including any future statutes or rules, prevent or interfere with the
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Declaration to comply with applicable laws, jn.a ;

maximum extent possible the economic  térm$: dnd;’conditions and the purposes of this
Declaration, :

C.  Additi s Bach pasly hereto agrees to do all such things and take
all such actions, and to make, exectite‘aird delivet such other documents and instruments, as shall

be reasonably requested to carry, '

ot thig:proyisions, intent and purpose of this Declaration.

D.  Authority. Each of-‘ii:xe.ﬂ:;vnét,s;?represents anﬂvtm:ants to each other party hereto that

each instrument delivered ‘tefepsider by such Owner; when'so delivered, will have been duly

authorized by all necesssiy-action,“constitutes afid: will corstitute a binding obligation of each
such party, and has Péeh. dulyand validly executedon ehalf of such party.

l‘nthe event suit is brough; (Or arbitration instituted) or an attorney is

retained by.afty pajty to this Declaratiph to‘enfoite the terms of this Declaration or to collect any

monies du€:hereunder. or to colleét imonéy ‘dimages for breach hereof, the substantially
prevailing party:shall be entitled to resover; in addition to any other remedy, reimbursement for

E.  Attorneys; Fees

reasonable atfoeneys' fees, arbitration and-court costs, costs of investigation and other related
expenses reasonably incurred in connection therewith.

F. Successors and Assigns. This Declaration shall be binding upon and inure to the benefit
of the Owners, the Town, and their respective successors in interest and permitted assigns.

G. Time. Time is of the essence of this Declaration and each and every provision hereof,

H. Governing Law. This Declaration shall be deemed to be made under, and shall be
construed in accordance with and shall be governed by, the laws of the State of Arizona
applicable to contracts executed within and wholly performable within such State, and (subject to
any provision in this Declaration providing for mandatory mediation or arbitration) suit to
enforce any provision of this Declaration or to obtain any remedy with respect hereto may be
brought in Superior Court, Gila County, Arizona, and for this purpose each Owner and the
Irrigation District hereby expressly and irrevocably consents to the jurisdiction of said court.

L Remedies. Except as otherwise specifically provided herein, the Irrigation District and
each Owner shall have all rights and remedies permitted by this Declaration or applicable law for
a breach by any Owner of any provisions of this Declaration, including without limitation
specific performance and/or injunctive relief.

T No Joint Venture. No Owner shall be deemed to be a partner, joint venturer or agent with
or of any other Owner or otherwise liable for the acts or omissions of any other Owner by reason
of being an Owner under this Declaration.

K. Captions. Captions and paragraph headings used herein are for convenience only and are
not a part of this Declaration and shall not be deemed to limit or alter any provisions hereof and
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L.

‘R, &E:H BOULDER & GRANITE, LLC,
en-Arizona limited liability company

e AT
//‘A’?‘#ﬁee
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STATE OF ARIZONA )
County of Gl ))ss

On this, the |
Public n:u ; e 3P day of M Df L : - 2006 bt;fore me, the undersigned Notary
of __P+d__ Baulder « amt‘ """ k;owledg:dto ﬁaﬁﬁepmﬁfm ngd/f’i’lel"
\ 0
fOr the purposes therein contained by s1gmn;l the

My Commission Exjpires
Wov. 0%

.:::':-:-:--' K ..:.:..':::: OFFchAL SEAL
OLGA ZLOTNIK
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and
Exhibit B

That portion of Government Lot 2, lying in Section 32, Township 11 North, Range 11 East of the Gila and
Salt River Base and Meridian, Gila County, Arizona, more particularly described as follows:

COMMENCING at the West corner of Parcel Three of Rectrd af Siitvey / Minor Land Division Map No.
1624, Gila County Records, said Corner being a point ¢n fiie th lific of Parcel One of said Map No.
1624 and being a 5/8” rebar with brass tag, L.S. #l§43 ¥ ] -

THENCE South 00°07°40” West leaving said North.liitg, 312,02 feet to 2 point on the South line of said
Parcel One; i g
THENCE South 89°52°20” East, (Record = South 89253*06™ East), along the South line of said Parcel One
and Parcel Three, a distance of 576.76 feets o
THENCE North 00°07°40” East, leavigg': i thlidie, 34.52 feet to the POINT OF BEGINNING;
THENCE North 89°52°20” West, 50&0 fg@f

An easement for access, water main, water lines and electric lnes described as follows:

That portion of Government Lots 2 and 3, lying in Section 32, Township 11 North, Range 11 East of the
Gila and Salt River Base and Meridian, Gila County, Arizona, more particularly described as follows:

BEGINNING at the West corner of Parcel Three of Record of Survey / Minor Land Division, Map No.
1624, Gila County Records, said Corner being 2 point on the North line of Parcel One of said Map No,
1624 and being a 5/8” rebar with brass tag, L.S. #18436;

THENCE South 89°52°23" East (Record = South 89°52°48” East) along said North line, 20.00 feet;
THENCE South 00°07°40™ West leaving said North line 292,02 feet; :

THENCE South 89°52720” East, parallel with the South line of said Parcel One and Parcel Three, a
distance of 536.76 feet;

THENCE North 00°07°40" East, 34.52 feet;

THENCE South 89°52°20” East, parallel with the South line of said Parcel Three, a distance of 20.00 feet;
THENCE South 00°07740” West, 54.52 feet to a point on the South line of said Parcel Three, where the
Southeast corner of said Parcel Three bears South 89°52’20” East, 97.85 feet;

THENCE North 89°52°20” West (Record = North 89°53;00 West) along the South line of said Parcel
Three and Parcel One, a distance of 576.76 feet;

THENCE North 00°07°40” East, leaving said South line, 312.02 feet to the POINT OF BEGINNING,

(Basis of Bearings = North 01°16°00” West (distance = 1227.90 feet) line between Corner No. 9 of
Homestead Entry Sarvey No. 418 and a P.K. nail with brass tag #18436 along the East line of said
Homestead Entry Survey No. 418).

AND

An easement for ingress, egress and public utilities more particularly described as follows:

COMMENCING at the Northwest corner of Parcel One of Record of Survey / Minor Land Division, Map
No. 1624, Gila County Records;

THENCE South 89°53'51" East (Record = South 89°52748" East) leaving said centerline and along the
North line of said Parcel One, a distance of 120.95 feet (Record = 120.75 feet) to a 5/8” rebar with brass
tag, L.S, #18436, being a point on the Easterly easement line of said State Route Highway 260 and the
TRUE POINT OF BEGINNING;
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THENCE continuing South 89°53°51” East (Record = South 89°52'48" East) along said North line, 300.85
feet (Record = 300.86 feet) to a 5/8” rebar with brass tag, L.S. #18436;

THENCE South 00°07°40" West, leaving said North line, 40.00 feet to a 4" rebar with brass tag, L.S.
#24516;

THENCE North 89°53°51” West, parallel with said North line, 278.93 feet to the 4™ rebar with brass tag,
L.S. #24516;

THENCE South 35°12°56” West, 96.42 feet to a %” rebar with brass tag, L.S. #24516;

THENCE North 54°47°04” West, 40.00 feet to a %” rebar with.brass tag, L.S. #24516 and a point on the
Easterly easement line of said State Route Highway 260;: !
THENCE North 35°12°56” East, along said Easterly easeméns]]
THENCE North 34°09°46” East (Record = North 3}'-52’38” 4 s
feet (Record = 50.29 feet) to the POINT OF BEGINNING ’

6.27 feet to an A.D.O.T. Alum. Cap;
t), along said Easterly easement line, 50.28
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TERRA-STAR VALLEY 40, L L.C., an AsiZogh limited liability company (“TP”), as the
sole owner of all-of {he ‘ploperty described i Exhibit. A'attached hereto (the “Property”), hereby

declares that all'of the Property and the wejl site situted thereon shall be subject to all of the

covenants,  comditjogs;: réstrictions, efisemiéiits, Tights and other provisions set forth in this

Declaration “¢Declaration”). The We]l sztst'éss':':

(collectively;thie-“Well Site™). by

PURPOSE AND DEFINITIONS.

are described on Exhibit B attached hereto

1.1 Purpose. The purpose of this Declaration is to provide for the long-term operation
and maintenance of the Water Wells as the property is divided into separate parcels and sold to
multiple Owners. _

12  Definitions. For the purposes of this Declaration:
“Owner” means the owner, from time to time, of the Property or any portion thereof

“Owner's Parcel” means all portions of the Property owned by a particular Owner. The
land included within an Owner's Parcel automatically changes from time to time if the Owner
buys an additional portion of the Property or sells a portion of the Owner's Parcel, and includes

all land then owned by such Owner.
“Town™ means the Town of Payson, Arizona, a municipal corporation.
“Water Wells” means two water wells and situated on the Well Sites.

Each capitalized term used in this Declaration shall have the meaning set forth herein for
such term,

2. AS PROPE .
2.1  Easements and Rights. There are hereby created for the benefit of, and use by, the

Town all of the permanent, nonexclusive easements and rights in, to, over, under, through and
across the Property for access to the Water Wells. The easement shall extend to any additional

544002.2
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2.2  No Interference. No Owner shall u 5 ment in any manner that interferes
with the Water Wells. i, w

23 Exercise of Certsin Powef3. iy “To
installation, maintenance repair or replackment:it: be'located on any Owner's Parcel, the Town

shall take reasonable measures to préyenf-urirespnable damage to such Owner's Parcel as set

forth in this Section. The work, add-any, fagilitiés or equipment installed pursuant thereto, shall

not unreasonably interfere with.the ©yiter's iise of the Owner's Parcel. Upon completion of the

work, the Town shall prompily-restore the surface of thé, Owner's Parcel to at least as good

The’l‘awnshallhnve the nghtﬁopmnpthe .,\Rilater Wells on the property and to construct

and pumpiréplacemeiit-Water Wells; howevei; thié Owner or Owners of the Property may from
time to timé-drill“ofie or more wells thereoi with the Town’s consent, provided that any such
well or combifiatioh of wells has a maximim’capacity of five (5) gallons per minute (“gpm”) or
less, no more than eight (8) acre feet of water is withdrawn from all wells in any calendar year,
and no well may be located within one hundred (100) feet of the Water Wells. If the Town
determines that the drilling and use of such wells will interfere with the Water Wells, the Town
may withhold consent to the location of such wells. The drilling and use of any such new wells
shall be subject to any well spacing, monitoring or other reasonable requirements and conditions
determined by the Town. Except as specifically provided herein, no well shall be drilled on the
Property without the Town’s prior written consent, and no Owner shall drill or install a new
replacement well in violation of this Section.

4. COVEN. WITH L / P C

This Declaration and all provisions hereof shall constitute covenants running with the
land and shall be binding upon and inure to the benefit of the Property and the Well Site and all
persons from time to time having any interest in all or any portion of the Property or the Well
Site; however such interest may be acquired. The provisions of this Declaration shall be the
personal obligation of each Owner as well as binding upon the Property itself, and by accepting
an interest in the Property each Owner or holder of any other interest agrees to be bound by all of
the provisions hereof.

3. ENFORCEMENT.

Any provision of this Declaration that imposes any obligation or restriction upon an
Owmer or an Owner's Parcel may be enforced by any other Owner or the Town. Any provision
of this Declaration relating to the Water Wells may be enforced by the Town. In the event of a
default by any Owner with respect to any provision of this Declaration, each other Owner and
the Town shall have all rights and remedies provided by this Declaration and applicable law,

544002.2 2




2006-006827

Page: 3 of 9

04/21/2006 03:02p
Gila County, RZ DRES 20.00

including without limitation the right to seek damagesﬁfinjgnctiye relief or specific performance,
and all such rights and remedies are cumulative and Enot"exé‘lqg_jﬁ'g,

6. TERM,
6.1  Initial Term. The term of, thls,DacI&ratxon shall commence as of the date of its

recording in the public records of Gila Coufty,. Arizgha (the “Effective Date”), and shall expire
upon the fiftieth anniversary of the Effective.Date, unless the term is extended or shortened
pursuant to the provisions hereof. .+ i

62 A icE

the provision¥, of:this Sgetion shall be yoid ahd ‘of hg effect. The termination instrument shall be

Amendments by Owners. This Declaration may be amended from time to time and at
any time by an instrument executed by the Owners owning at least 75% of the Property and by
the Town.

8. LIMITATION ON LIABILITY.

The Town shall not be liable to any Owner for any act or failure to act, for any decision
made by the Town, or for any damages, injuries, losses, costs or expenses of any kind or nature
whatsoever arising from or related to any of the obligations or rights of the Town under this
Declaration, and each Owner hereby waives any and all claims or causes of the Town for all of
the same; provided, however, that nothing limits the liability of each such party for its own gross
negligence or intentional misconduct. For purposes of this Section, “the Town” shall include its
officers, members, employees, agents, contractors and representatives.

9. DISP L

9.1  Amicable Resolution. The parties shall attempt to settle any dispute related to this
Declaration between them amicably. To this end, senior management personnel for all parties
shall consult and negotiate to try in good faith to reach a resolution. However, nothing in this
clause shall preclude any party from commencing arbitration if said negotiations do not reach a
resolution of the dispute within sixty (60) days after written notice that the negotiations have
commenced. The parties agree that any applicable statute of limitations will be tolled and
extended during this period of attempted amicable resolution.

9.2  Medigtion. If a dispute, controversy, or claim arises out of or relates to this
Declaration or the breach, termination or invalidity hereof, and if the dispute cannot be settled
544002.2 3
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Gila County,

through amicable resolution, the parties agree to trym good faith to settle the dispute by
mediation before resorting to binding arbitration. The party-seéking to have the dispute resolved

shall be a lawyer experienced in

mediator equally. The parties agree that fio décimengs-or testimony prepared for the mediation
will thereby be discoverable in any subséguent gitiitration or litigation between the parties. The

parties further agree that any applicable statute-ofdimitations will be tolled and extended during

this period of mediation. The parﬁesagree: igf nothing in this clause shall preclude any party
from commencing arbitration if aid-iedistion does not reach a resolution of the dispute within
sixty (60) days after notice that the faedigtion period has

bee,n commenced.

cl;ﬁm arising out of or relating to this

9.3 M_lm&l.@ﬁmydlspute, controver§

Declaration, or the bregch, terthifiation or invalidity, hegeof, &iall be finally resolved by binding
arbitration administgreg: by-the ;American Arbiteition: Association pursuant to the Commercial

Aubitration Rules‘as.in, fofce-at the time the/arbitratidn is commenced, except as modified by the
specific provistang ofithis Section. The party tequesting arbitration shall deliver a written notice

of request for-grbifratian (the “Request.for Arbitretion”) to the other party(ies) in accordance

with the oﬁeg provisions in this Declaratiol.; The Request for Arbitration shall include a brief

description 6f, the basis of the dispute,’th& maximum monetary judgment (excluding attorneys'

fees, arbitration“fées and other professional fees and pre judgment and post judgment interest)
requested, if applicable, and a list of six (6) arbitrators satisfying the requirements set forth
herein and acceptable to such party.

9.4  Partics to Arbitration. The parties to any arbitration proceeding shall include the
parties to the dispute. In addition, the Town shall have the right, but no obligation, to join in any

arbitration relating to the interpretation of this Declaration.

9.5  Forum Selection. The parties agree that the courts located in the State of Arizona
shall have exclusive jurisdiction over an action brought to enforce the rights and obligations
created in or arising from this Section to arbitrate, and each of the parties hereto irrevocably
submits to the jurisdiction of said courts. Notwithstanding the above, application may be made
by a party to any court of competent jurisdiction wherever situated for enforcement of any
judgment and the entry of whatever orders are necessary for such enforcement.

9.6  Appointment of Arbitrator(s). The matter to be arbitrated shall be resolved by one
arbitrator. If the relief requested in the Request for Arbitration is a monetary judgment of more
than $500,000 (or the aggregate relief of all parties joined in the arbitration could exceed
$500,000) or non-monetary relief is requested, the matter shall be resolved by a panel of three (3)
arbitrators. Unless the parties are able to mutually agree upon an arbitrator within thirty (30)
days of the filing of a Request for Arbitration, either party may request that the American
Arbitration Association appoint the arbitrator(s) from the Arizona Commercial Arbitration panel
of the American Arbitration Association. Each arbitrator selected shall have at least ten (10)
years experience in the purchase, sale, lease or management of real estate.

9.7  Governing Substantive Law. The arbitrator(s) shall determine the rights and

obligations of the parties according to the substantive laws of the State of Arizona (excluding
544002.2 4
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conflicts of laws principles) as though acting as a cqﬁft::of the State of Arizona. The parties
expressly prohibit the arbitrator(s) from reaching degisiohs as sijable compositeur.

9.3 Written Opinion. The arbitration,avardishili‘e based on and accompanied by a
signed, written opinion containing ﬁnding.cfz of factand ce?hausions of law.

99  Governing Arbitration Law :'_I’hg"fgw:ﬁpplicable to the validity of the arbitration
clause, the conduct of the arbitration, Inélyding-dny resort to a court for provisional remedies, the
enforcement of any award and any étlier giiestior
Federal Arbitration Act.

this Declaratitm; #fie following provisioti§ §hil]

35, Teepeiest

: Exterit inconsistent with ﬂ:gé qxpresslanguage of the foregoing provisions of

A.  Nofigel. Any notice to any patty-ynder this Declaration shall be in writing and shall be
effective on the earfier of (i) the date whén.defivered in care of the party's address, or (ii) the date
which is three (3) days after mailing (postage prepaid) by certified or registered mail, return
receipt requested, to the party's address, or (jii) the date on which sent by facsimile to the party's
address with electronic confirmation of receipt thereof and with a copy sent on the same date to
the party utilizing one of the other methods of notice specified in this section. Each Owner shall
designate to the Town their address (including telephone and facsimile numbers) for notices and
may change their address for notices at any time by giving notice in writing in accordance with
the provisions of this paragraph. The Town shall make all current address information available
to each other Owner. If an Owner does not designate their address, then any party may use any
address for such Owner believed in good faith by such party to be an address of such Owner.

B. Severability; Further Negotiations. If any provision of this Declaration is declared void
or unenforceable, such provision shall be deemed modified to the minimum extent necessary to
make it enforceable, the Declaration shall otherwise remain in full force and effect. In the event
applicable laws, including any future statutes or rules, prevent or interfere with the
consummation of the transactions contemplated hereby in the manner so contemplated, or any
provision of this Declaration is declared void or unenforceable, all Owners shall promptly
negotiate in good faith to the end that they will agree upon an appropriate amendment of this
Declaration to comply with applicable laws, in a manner that preserves and implements to the
maximum extent possible the economic terms and conditions and the purposes of this
Declaration,

C. Additional Acts and Documents. Each party hereto agrees to do all such things and take
all such actions, and to make, execute and deliver such other documents and instruments, as shall

be reasonably requested to carry out the provisions, intent and purpose of this Declaration.
D.  Authority. Each of the Owners represents and warrants to each other party hereto that

$44002.2 5
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each instrument delivered hereunder by such Owner;;When so delivered, will have been duly
authorized by all necessary action, constitutes and.will:cénstifite a binding obligation of each

such party, and has been duly and validly executedonb hatf of such party.

E. Attormnevs' Fees. In the event suit 1sbroughtf(or irbitration instituted) or an attorney is
retained by any party to this Declaration tg enforce thé:térms of this Declaration or to collect any
monies due hereunder, or to collect, Money:dariges for breach hereof, the substantially

prevailing party shall be entitled to récover, iiraddition to any other remedy, reimbursement for

reasonable attorneys' fees, arbitration gnd egiiit costs, costs of investigation and other related
expenses reasonably incurred ipfonnéctiorttherewith. s

sDéclaration shail be bandmg upon and inure to the benefit

F.  Successors and Assigns :
fheir respective sucgeSsors in-interest and permitted assigns.

of the Owners, the Town; anid

G.  Time Timeisgf thggssence of this Dec]m‘ationand each and every provision hereof.

H This Declaration; shallbe #oemed to be made under, and shall be

construed macéqrdancemth and shhllbe,gdvemed by, the laws of the State of Arizona

applicable {6:contracts.executed within and wiiglly performable within such State, and (subject to
any provision ‘in-tlis Declaration providing for mandatory mediation or arbitration) suit to
enforce any piovision of this Declaratioror'to obtain any remedy with respect hereto may be
brought in Superior Court, Gila County, Arizona, and for this purpose each Owner and the

Irrigation District hereby expressly and irrevocably consents to the jurisdiction of said court.

L Remedies. Except as otherwise specifically provided herein, the Irrigation District and
each Owner shall have all rights and remedies permitted by this Declaration or applicable law for
a breach by any Owner of any provisions of this Declaration, including without limitation
specific performance and/or injunctive relief,

T No Joint Venture. No Owner shall be deemed to be a partner, joint venturer or agent with
or of any other Owner or otherwise liable for the acts or omissions of any other Owner by reason
of being an Owner under this Declaration.

K. Captions. Captions and paragraph headings used herein are for convenience only and are
not a part of this Declaration and shall not be deemed to limit or alter any provisions hereof and
shall not be deemed relevant in construing this Declaration.

L. Exhibits. Each Exhibit referred to in this Declaration is a part of this Declaration and is
incorporated herein by this reference as if fully set forth herein.

[Signature Pages to Follow.]
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STATE OF ARIZONA ) si"'::::.

Yss. L T G
County of (;2] o )
On this, the L\- day of R Pfi : 2066 'before me, the undersigned Notary
Public, personally appeared _ G . o LA, the res)dén+

of Terra-Star Valley 40, LL.C., an Anzqn&'llmite& Hablllty company, and acknowledged to me
that he, being authorized to do so, _exewtead the f‘oregomg instrument for the purposes therein
contained by signing the name of th zo'm :y by himself as such officer.

OFFICIAL SEAL
OLGA ZLOTNIK

544002.2 8
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of Gila County, Arizona, being a portlon of Gow:mment Lot 3, Sectlon 32, Townshlp 11

North, Range 11 East of the Gila and

Sa] Riwer Base and Meridian, Gila County, Arizona.
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Doc Id: 2006-008828
Receipt #: 44028
Rec Fee: 13.00

04/21/2006

03:02PN

Doc Code: WD PIONEER TITLE AGENCY RECORDING

2006-006828

When recorded mail to: Page: 1 of 3
TOWN OF PAYSON 84/21/2006 03:02P
303 N. BEELINE HWY, Gila County, AZ w 13.00
PAYSON, AZ 85541

do/does hereby convey to
TOWN OF PAYSON, a municipal cop
the following real property situated:

See Exhibit A attached bereto:an:t:,l .a par( bereof.

NO TRANSFER FEE NEGESSARY “:EXEMPT PURSDA}

mil other assesgiier;

SUBJECT TO: Ciltr
qnts, conditions, tesiictionis™

encumbrances;Ifeps;

0:

The Grantor warrégs'the-title against all persorm wh

DATED this 7th day of April, 2006

R & HBOULDER & GRANITE, LLC,

%ﬂ limitedfability ;?ny

By! K'Y HAUGHT, Mefaber

By: PAYSON CONCRETE & MATERIALS,
INC., anArizona corporati

By? GEORGH C. RANDA

» President

State of Arizona

County of Gila

OFFICIAL SEAL
NOTARY PyUBLIC
STATE GF ARIZONA
GILA COUNTY
MICHELLE L. HALENAR
Z PIRES MARCH 8, 2008
ST 7 o o o7 PP 7 !

State of Arizona

County of Gila

Servations in patents and all easements, rights of way,
obligations and liabilities as may appear of record.

Asoever.

Tax Code: A portion of 302-59-009E and
302-59-009D

O ARS 11-1134 A 3.

By:/:l/A\@EeHAUGtT:lMenm%#

This instrument was acknowledged before me this
Zth day of April, 2006 by

ROY HAUGHT and MARIE HAU GHT, as
Member of R & H BOULDER & GRANITE,

LLC, an Arizona limited liability company.

Notary Public

My commission will expire

This i uurfment was acknowledged before me this
7th day¥F* 2006 by

GEORGE C. RANDALL, as President of
PAYSON CONCRETE & MATERIALS, INC.,
an Arizona corporation, as Member of R & H
BOULDER & GRANITE, LLC., an Arizona

limited liab? co .
b S i ithas
u () Notary Public

My commission will expire
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Exhibit A

That portion of Government Lot 2, lying in Section 32, Township 11 North, Range 11 East of the Gila and
Salt River Base and Meridian, Gila County, Arizoua, more p rticularly described as follows:

COMMENCING at the West coruer of Parcel Three of Reco!
1624, Gila County Records, said Corner being a point oy
1624 and being & 5/8” rebar with brass tag, L.S. #1 8436;
THENCE South 00°07°40” West leaving said Nortlf
Parcel One; -t
THENCE Soath 89°52°20” East, (Record = § 007 East), along the South line of said Parcel One
and Parcel Three, a distance of 576.76 feets’ :

THENCE North 00°07°40” East, leaving siiid:Sdufh-dins, 34.52 feet to the POINT OF BEGINNING;
THENCE North 89°52°20” West, § .

THENCE North 00°07°40” East,
THENCE South 89°52°20” East

ﬁﬁs_p#:v_',ey / Minor Land Division Map No.
liie of Parcel One of said Map No.

,66':}'eet; "

10,00 et to the POJNT:QF; BEGINNING.

(Basis of Bearings = ]\,
Homestead Entry S

feet) line between Corner No. 9 of
fag #18436 along the East line of said

An easement for access, water main, water lines and electric lines described as follows:

That portion of Government Lots 2 and 3, lying in Section 32, Township 11 North, Range 11 East of the
Gila and Salt River Base and Meridian, Gila County, Arizona, more particularly described as follows:

BEGINNING at the West corner of Parcel Three of Record of Survey / Minor Land Division, Map No.
1624, Gila County Records, said Corner being a point on the North line of Parcel One of said Map No.
1624 and being a 5/8” rebar with brass tag, L.S. #18436;

THENCE South 89°52°23” East (Record = South 89°52°48” East) along said North line, 20.00 feet;
THENCE South 00°07°40” West leaving said North line 292.02 feet; ]

THENCE South 89°52°20” East, parallel with the South line of said Parcel One and Parcel Three, a
distance of 536.76 feet;

THENCE North 00°07°40" East, 34.52 feet;

THENCE South 89°52°20” East, parallel with the South line of said Parcel Three, a distance of 20.00 feet;
THENCE South 00°07°40” West, 54.52 fect to a point on the South line of said Parcel Three, where the
Southeast corner of said Parcel Three hears South 89°52°20” East, 97.85 feet;

THENCE North 89°52'20” West (Record = North 89°53;00” West) along the South line of said Parcel
Three and Parcel One, a distance of 576.76 feet;

THENCE North 00°07°40” East, leaving said South line, 312.02 feet to the POINT OF BEGINNING.

(Basis of Bearings = North 01°16700” West (distance = 1227.90 feet) line between Corner No. 9 of
Homestead Entry Survey No. 418 and a P.K. nail with brass tag #18436 along the East line of said
Homestead Entry Survey No. 418).

AND

An easement for ingress, egress and public utilities more particularly described as follows:

COMMENCING at the Northwest corner of Parcel One of Record of Survey / Minor Land Division, Map
No. 1624, Gila County Records;

THENCE South 89°53°51” East (Record = South 89°52°48" East) leaving said centerline and along the
North line of said Parcel One, a distance of 120.95 feet (Record = 120.75 feet) to a 5/8" rebar with brass
tag, L.S. #18436, being 2 point on the Easterly easement line of said State Route Highway 260 and the
TRUE POINT OF BEGINNING;




Gila County,

LR ==

13.02

THENCE continuing South 89°53°51” East (Record = South 89°52°48" East) along said North line, 300.85
feet (Record = 300.86 feet) to a 5/8 rebar with brass tag, L.S. #18436;

THENCE South 00°07°40” West, leaving said North line, 40.00 feet to a %" rebar with brass tag, L.S.
#24516;

THENCE North 89°53°51” West, parallel with said North line, 278.93 feet to the %” rebar with brass tag,
L.S. #24516;

THENCE South 35°12°56" West, 96.42 feet to a %4 rebar with brass tag, L.S. #24516;

THENCE North 54°47°04” West, 40.00 feet to a %” rebar willibrass tag. L.S. #24516 and a point on the
Easterly eascment line of said State Route Highway 260, . °

THENCE North 35°12°56” East, along said Easterly easelng
THENCE North 34°09°46” East (Record = North 33%52'38"]
feet (Record = 50.29 feet) to the POINT OF BE NG

.27 feet to an A.D.O.T. Alum. Cap;
along said Easterly easement line, 50,28
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04/21/2008
gé‘&c: W PIONEER TITLE AGENCY RECORDING
2006~-006829
When recorded mail to: Page: 1 of 2
TOWN OF PAYSON 04/21/2006 03.02P
303 N. BEELINE HWY. Gila County, AZ Wo 13.00
PAYSON, AZ 85541

Tax Code: A portion of 302-59-009E

See Exhibit A attached hergt afid,ma

NO TRANSFER FEE NEGESSARY - B> NTTO ARS 11-1134 A 3,

uirerit, taxcs nd other asse;ﬁmn’t Teserva

taxcy reitions in patents and all easements, rights of way,
lichs, covendits, conditions, restijction, obli

gations and liabilities as may appear of record.

The Grantor warrafita.the title against all personswhomsoever.

DATED this 7th day of April, 2006

TERRA-STAR VALLEY 40, LLC,
an Arizona limited liability company

BY: TERRA CAPITAL GROUP INC.,,
a Nevada corporation, Managipg Member

. Thjs ins t was acknowledged before me this
Stte of Arizona } s ﬂdW 2005hy
. G. MICHAEL. HORTON, as President of
f Gil :
County of Gila TERRA CAPITAL GROUP INC., a Nevada
corporation, as Managing Member of TERRA-

GFcial Seal STAR VALLEY 490, LLC, an Arizona limited
i liability company.

2%

Notary Public

My commission will expire.

Gila County, AZ Doc 1d: 2006-908829
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An easement for wellsite described as follows:

That portion of Government Lot 2, lying in Section 32,
Salt River Base and Meridian, Gila County, Arizongym

orth, Range 11 East of the Gila and
éwlarly described as follows:

COMMENCING at the West corner of Parcel
1624, Gila County Records, said Corner bei)
1624 and being a 5/8” rebar with brass ta

d of Survey / Minor Land Division, Map No.
inga¢he North line of Parcel One of said Map No.

#18436§
Parcel One;
THENCE South 89°52°20” East (J
and Parcel Three, a distance of 5
THENCE North 00°07°40” East;:)

THENCE North 89°52°20” $¥Vest, $0

THENCE North 00°07'487 Eabt, 60.00 Teet;

THENCE South 00074 Wesg, 60.00 fect;

THENCE North 89553221 West, 10.00 feet

Basis of Beariigs™s ﬂpmh 01°16°00” West;i(distance = 1227.90 feet) line between Corner No. 9 of
hgs™x N

Homestead Entrj" irvey No. 418 and a P.Kf'naﬁiwﬁh brass tag #18436 along the East line of said

AND

An easement for access, water main, water lines and electric lines described as follows:

That portion of Government Lots 2 and 3, lying in Section 32, Township 11 North, Range 11 East of the
Gila and Salt River Base and Meridian, Gila County, Arizona, more particularly described as follows:

BEGINNING at the West corner of Parcel Three of Record of Survey / Minor Land Division, Map No.
1624, Gila County Records, said Corner being a point on the North line of Parcel One of said Map No.
1624 and being a 5/8” rebar with brass tag, L.S. #18436;

THENCE South 89°52°23" East (Record = South 89°52°48” East) along said North line, 20.00 feet;
THENCE South 00°07°40” West leaving said North line 292.02 feet;

THENCE South 89°52°20" East, parallel with the South line of said Parcel One and Parcel Three, a
distance of §36.76 feet;

THENCE North 00°07°40” East, 34.52 feet;

THENCE South 89°52°20” East, parallel with the South line of said Parcel Three, a distauce of 20.00 feet;
THENCE South 00°07°40” West, 54.52 feet to a point on the South line of said Parcel Three, where the
Southeast corner of said Parcel Three bears South 89°52°20” East, 97.85 feet;

THENCE North 89°52°20” West (Record = North 89°53;00” West) along the South line of said Parcel
Three and Parcel One, a distance of 576.76 feet;

THENCE North 00°07°40" East, leaving said Sonth line, 312.02 feet to the POINT OF BEGINNING.

(Basis of Bearings = North 01°16°00” West (distance = 1227.90 feet) line between Corner No. 9 of
Homestead Entry Survey No. 418 and a P.K. nail with brass tag #18436 along the East line of said
Homestead Entry Survey No. 418).
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Doc Id: 2008-006330
Linda Haught Ortega, Recorder S

Receipt #: 4492

When recorded mail to:
TOWN OF PAYSON
303 N. BEELINE HWY.
PAYSON, AZ. 85541

04/21/2006 Rec Fee: 13.00
03:02PN
Doc Code: WD PIONEER TITLE AGENCY RECORDING
2206-006830
Pags: 1 of 1
04/21/2005 03:02P
Gila County, AZ WD 13.00

do/does hereby convey to

River Base and Melfid

SUBJECT TO:
encumbrances; [

The Grantor wa;r&n S |

For the consideration of Ten Dollars, and other valuabl

TOWN OF PAYSON, a municipal

the following real property situatqg'in

Wellsite “PW-1" and Wellsjte R}

recorded November 30, 2085 (A8

being a portion of Govergrent Lt 3, Section 32, Tp
o !

q:av:czr'mﬁ'ts, conditions, ézzst::ri.;:.:tgpngé',"b'b"hgations and liabilities as may appear of record.
title against all perséx'h 'ho'ignsoever.
DATED this 17¢h day of April, 2006

TERRA-STAR VALLEY 40, LL.C,
an Arizona limited liability company

By: TERRA CAPITAL GROUP JNC.,
a Neygdda corporation, Ma

Tax Code: A portion of 302-59-006D

£

ton

T, as shown on amendéd-Recard of Survey-/ Minor Land Division,
ay Map No. 29854 and 20858 .records of Gila County, Arizona,
pA1 North, Range 11 East of the Gila and Sait

Sérvations in patents and all easements, rights of way,

ng Member

State of Arizona

This instrument was acknowledged before me this
17th day of April, 2006 by

G. MICHAEL HORTON, as President of
TERRA CAPITAL GROUP INC., a Nevada
corporation, as Managing Member of TERRA-
STAR VALLEY 40, LLC, an Arizona limited

.

ljability company.
/f/),lza-_,' A ! foa,,___

County of Gila
P‘f _-LA - e L Z
Z PACTIRN OFFICIALSEAL £
A e NOTARY PUBLIC
ZOHB3EFE)  STATE OF ARIZONA
2 A GILA COUNTY
2 SSIEZF MICHELLE L. HALENAR
¢ MY COMM.EXPIRES MARCH §, 2008

Notary Public

My commission will expire
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