COUNCIL DECISION REQUEST

SUBJECT: Deferred Development Fees on Residential Developments

MEETING DATE: January 20, 2011 PAYSON GOAL: NEW: EXISTING:
ITEM NO.: TENTATIVE SCHEDULE:
SUBMITTED BY: Tim Wrightl\* AMOUNT BUDGETED:
SUBMITTAL TO AGENDA EXPENDITURE REQUIRED:
APPROVED BY TOWN MANAGER
M CONT. FUNDING REQUIRED:
(&)

EXHIBITS (If Appilicable, To Be Attached): Model Development Agreement

POSSIBLE MOTION

I move to direct Town Staff to (1) work with residential developers to allow limited deferral of development impact
fees in conformance with A.R.S. 9-463.05, (2) use the attached form development agreement as a model for such
limited deferrals, and (3) prepare amendments to the Town Code and Town Ordinances as may be necessary to
implement such limited deferrals.

or

[ move to continue the status quo and require all residential impact fees to be paid prior the issuance of a building
permit.

SUMMARY OF THE BASIS FOR POSSIBLE MOTION:

The Town’s economic development division has been asked by several developers about the possibility of deferring or
allowing the payment over time of the development impact fees (water, streets, parks and public safety) on residential
projects in the same manner that water development fees on commercial projects can be paid over time. Developers
believe that such deferrals would enhance the likelihood of new projects moving forward.

Development fees and their payment are governed by A.R.S. 9-463.05. This statute requires that residential
development fees be paid at the time when building permits are issued with one limited exception.' This exception
allows a short deferral if:

e)) there is a Council approved development agreement between the Town and the developer approving the
deferral of the development fees;

' A portion of the Statute says “The developer of residential dwelling units shall be required to pay development fees when construction
permits for the dwelling units are issued, or at a later time if specified in a development agreement pursuant to section 9-500.05. Ifa
development agreement provides for fees to be paid at a time later than the issuance of construction permits, the deferred fees shall be paid no
later than fifteen days after the issuance of a certificate of occupancy. The development agreement shall provide for the value of any deferred
fees to be supported by appropriate security, including a surety bond, letter of credit or cash bond.”
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COUNCIL DECISION REQUEST

(2) such development fees are deferred no later than 15 days following the issuance of a certificate of
occupancy (creating a relatively short deferral, typically less than 24 months); and

(3)  the deferred development fees are secured by appropriate security.

Prescott Valley, Marana, and Lake Havasu, are among the municipalities who have recently utilized this exception and
approved Development Agreements allowing for deferred impact fees. As of this date, Payson has not utilized this
limited exception or allowed deferred impact fees for residential developments in any manner.

The purpose of this CDR is to seek Council direction on whether the Town should (a) continue its current practice of
not utilizing the limited exception for deferred fees for residential buildings, or (b) implement a procedure to utilize
such exception. If the Council directs staff to continue with the status quo, no further actions by staff will be
necessary. If the Council directs staff to implement a procedure to utilize the exception, staff will do the following:

(1) Develop a formal process for residential development deferral requests. Such process will either be a
work flowchart or a formal administrative policy;

(2) Utilize the attached form Development Agreement as a model for future development agreements that
will ultimately come to Council for approval. State law requires that the Council approve the
Development Agreement for each specific project, but by having a form development agreement
conceptually approved by Council, the process will be expedited;

3) Prepare amendments to Town Code Section 50.59 and Ordinance 487 for Council consideration. Such
amendments would clarify that the Town is amenable to deferrals as allowed by statute; and

(4) Take steps to ensure that residential developers are aware of this option.

PROS: Allowing deferred fees may aid economic development.

CONS: By deferring fees, the Town does not receive such fees immediately. There is a short delay, until the

issuance of a certificate of occupancy, before such funds are received.

PUBLIC INPUT (if any): If the Council directs staff to prepare amendments to the Town Code and the Town's

Ordinances, a Public Hearing would be held prior to such amendments being considered by Council.

BOARD/COMMITTEE/COMMISSION ACTIONS/RECOMMENDATIONS (if any) (give dates and attach
minutes):

FUNDING:
Acct: Budget: Available: Expense: Remaining:
Acct: Budget: Available: Expense: Remaining:

3A: Date:




When Recorded, Mail to
Town of Payson

303 North Beeline Highway
Payson, AZ 85541
Attention Clerk

DEVELOPMENT AGREEMENT
FOR DEFERRAL OF DEVELOPMENT FEES

name DEVELOPMENT
DEVELOPMENT AGREEMENT (“Agreement”), is entered into this day of
,20 _, by and between the Town of Payson, a municipal corporation of
Arizona ("Town’) and , an Arizona
___corporation, partnership, LLC, etc (“Owner”) (collectively “the Parties);
RECITALS:
A. Owner o roperty in the Town of Payson described in Exhibit A (“the Property”).
B. The Property has received all zoning and subdivision approvals to be developed as
X units of single family. x units of multifamily, etc

C. Owner will be required to

are ordinarily due and payab

D. The Community Develop;nerIt Deﬁartment has provided calculations of the Town’s
development impact fees typically applied to individual units developed on the Property,
as shown in Exhibit B.

E. A.R.S. §9-463.05(B)(3) permits Arizo ipalities to enter into development
agreements deferring payment of deve ent impact fees past the issuance of
construction permits so long as such deferred fees are paid no later than fifteen (15) days
after the issuance of a certificate of occupancy and so long as the value of the deferred

fees is supported by appropriate security.

F. Although the Town’s development impact fees represe lya small portion of the total
cost per residential unit, paying such fees upon the issuance of a building permit and
before there is certainty of a buyer adds to the risk involved. If that particular risk were

removed, it would at least remove that deterrent from pessible construction of this new
residential product.

G. Owner proposes in accordance with this Agreement to pay the development impact fee
for each residential structure prior to receiving a final inspection and certificate of
occupancy for each such residential structure.



H. The Town Council has determined that this Agreement is consistent with the goals of
Town’s General Plan and is otherwise in the best interests of the health, safety, and
welfare of the community.

NOW, THEREFORE, for and in consideration of the mutual covenants and promises contained
herein, and for other good and valuable consideration (the receipt and sufficiency of which are
hereby acknowledged), the Parties hereto agree as follows:

S ©N ONE. Recitals.

That each of the recitals set forth above are hereby incorporated into and made a
part of this Agreement and the Parties acknowledge the accuracy and correctness
of said recitals.

SECTION TWO. Property.
2.1 That this Agreement shall apply to the real property described in Exhibit A (“the
Pj ;

SECTION THRE ctive Date and Expiration Date.
ement shall be effective on the later of (1) the date written above or (2)

fﬁlrty (30) days following approval by the Payson Town Council.

3.2 This Agreement shall expire on the day of ,20

SECTION FOUR. Owner Perform:
The Owner agrees to do owing:

4.1 Finance, design, const}uct, and arrange for sale of approved residential structures
on lots within the Property during the term of this Agreement, except as provided
hereinafter.

4.2 Pay when due all applicable fe dj;:harges of the Town in accordance with
applicable statutes, Town Code provisions, and Town regulations, except those
development impact fees deferred and expressly set forth in Exhibit B.

43  Pay the development impact fee for each individual unit set forth in Exhibit B
prior to the issuance of a certificate of occupancy. for,such unit or within 2 years
from the date of issuance of a building permit, which ever is sooner. If Owner
fails to pay any development impact fee owing f.lant to this section, in addition
to any other remedies, the Town may utilize any urity provided pursuant to
Paragraph 4.5 to obtain such development impa;

4.4  Not now, nor in the future dispute the legality or amount of the development
impact fees set forth in Exhibit B.



Alt. 1
4.5

Alt. 2
4.5

Provide appropriate security, including a surety bond, letter of credit, cash bond,

or cash m escrow, pursuant to A.R.S. §9-463.05(B)(3) at least ten (10) days prior
to the issuance of a building permit. Such security shall be in a form and amount
acceptable to the Community Development Director.

Provide appropriate security in the form of certain fully-developed lots within the
Property, based on an appraised value provided by the Owner, in an amount
acceptable to the Community Development Director, using forms approved by the
Town.

The parties hereto expressly acknowledge that these covenants touch and concern
the Property, and that there is privity of estate between the Town and Owner.
However, notwithstanding anything to the contrary herein, Owner is not obligated
to actually develop any lots with new residential housing types under this
Agteement.

52

SECTION SIX. Certificate of Occupancy/Wate

Upon receipt of appropriate security, defer payment of the development impact
fees set forth in Exhibit B, until each unit is ready for final inspection and the
issuance of a certifi of occupancy.

Issue necessary buildingipermits upon the payment of all applicable fees and
charges of the Tg cordance with applicable statutes, Town Code
provisions and Town regulations, except those development impact fees expressly
set forth in Exhibit B.

Tvice

6.1

6.2

6.3

6.4

The Town will not issue a certifi gffoccupancy for any structure until Owner has
paid all applicable fees and ch of the Town, in accordance with applicable
statutes, Town Code provisions.and.Town regulations, including those development
impact fees set forth in Exhibit B.

Owner will not allow any person to live within any permanent structure on the
Property until a certificate of occupancy has beeniissued for such structure.

Prior to the payment of all applicable fees and charges of the Town, including those
development impact fees set forth in Exhibit B,-anywater service established on a
parcel shall be considered temporary and such temporary water service may not be
used for occupancy.

In addition to any other remedies, the Town may discontinue water service for any
violation of paragraphs 6.2 or 6.3.



SECTION SEVEN. Recording.
7.1 This Agreement shall be recorded in the Office of the County Recorder of Gila
County, pursuant to ARS §9-500.05(D).

7.2 Owner shall reimburse the Town for any costs associated with recording this
Agreement.

SECTION EIGHT. Continuing Effect.

If a building permit for a lot or lots is issued and this Agreement is terminated for any
reason and both the payment of the development impact fees set forth in Exhibit B
for such lot or lots are not paid and a certificate of occupancy is not obtained for such
lot or lots, Paragraphs 4.3, 4.4, 6.1, and 6.2 shall survive such termination as to any
such lot or lots and shall have continued effect until the Exhibit B fees are paid for
such lot or lots and a certificate of occupancy is issued for such lot or lots.

aneous Provisions.

on. No provision of this Agreement shall be amended or otherwise
ed, in whole or in part, except by an instrument in writing duly executed by the
and the Owner.

9.2  Termination. Without limiting or waiving any other remedies, the Town, in case of
a breach of any provision in this Agreement by Owner, and without election, may
terminate this Agreement, in whole or in part, by written notice to Owner.

9.3 Dispute Resolut n.

9.3.1 This Agréement shall be governed and construed in accordance with the
internal laws of the State of Arizona.

9.3.2 Ifadispute arises out of or relates to this Agreement, or the breach thereof,
and if the dispute cannot be settled through negotiation, the Parties agree first
to try to settle the dispute through mediation before resorting to arbitration,
litigation, or some othe ute resolution procedure. In the event that the
Parties cannot agree upon the selection of a mediator within seven (7) days,
either party may request the.presiding judge of the Superior Court of Gila
County to assign a mediator from a list of mediators maintained by the
Arizona Municipal Risk Retention Pool

9.33

Arizona, and both Parties consent in adv to such venue and jurisdiction
and waive anyright to object that Gila County is an inconvenient or improper
forum based upon lack of venue.

9.3.4 Neither Party shall be entitled to recoverffom the other party any of its
attorneys’ fees, costs, or expert witness fees incurred in any such dispute,
controversy, claim, or cause of action, but each party shall bear its own
attorneys’ fees without contribution from the other party, whether the same
is resolved through arbitration, mediation, litigation in a court, or otherwise.



9.4.

9.5

9.7

Cancellation (A.R.S. §38-511). This Agreement is subject to the provisions of
A.R.S. § 38-511 which provides for cancellation of contracts by the municipality for
certain conflicts of interest.

Assignment. Owner shall not assign this Agreement without the written consent of
Town, and any attempted assignment or subcontracting in violation of this Paragraph
shall render this Agreement void and of no effect.

Notices. All notices, filings, consents, approvals, and other communications
provided for herein or given in connection herewith shall be validly given, filed,
made, delivered, or served if in writing and delivered personally or sent by certified
United States mail, postage prepaid, return receipt requested, to:

If to the Town:
Town Manager
own of Payson
North Beeline Highway
ayson, Arizona 85541

With Copies to:
Community Development Director
Town of Payson
303 North Beeline Highway

Town of Payson
303 North Beeline Highway
Payson, AZ 85541

If to the Owner:

Attention:

or to such other addresses as either Party hereto from time to time designate in
writing and deliver in a like manner. Notices, filings, consents, approvals, and
communication given by certified mail shall be deemed delivered forty-eight (48)
hours following deposit in the U.S. mail, postageprepaid and addressed as set forth

above. Notices delivered personally shall be deemed delivered upon delivery.

No Partnership. It is not intended by this Agreement to, and nothing contained
herein shall, create any employment relationship, partnership, joint venture, or other
arrangement between Town and Owner.
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/1

/7

9.8

9.9

9.11

9.12

9.13

9.14

9.15

No Third Party Beneficiaries. No term or provision of this Agreement is intended
to, or shall, be for the benefit of any person, firm, organization, or corporation not a
party hereto, and no such other person, firm, organization, or corporation shall have
any right or cause of action hereunder.

Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the
same instrument. The signature pages from one or more counterparts may be
removed from such counterparts and such signature pages all attached to a single
instrument so that the signatures of all parties may be physically attached to a single
document.

No Waiver. No delay in exercising any right or remedy shall constitute a waiver
thereof, and no waiver by the Town of a breach of any of the covenants of this
Agreement shall be construed as a waiver of any proceeding or succeeding breach of
th any other covenant or condition of this Agreement.

on of Agreement. This Agreement shall be construed and interpreted
[ its plain meaning, and no presumption shall be deemed to apply in favor
of or against the party drafting this Agreement. The parties acknowledge and agree
that each has had the opportunity to seck and utilize legal counsel in the drafting of,
review of, and entry into this Agreement.

Further Docume on. Each Party agrees in good faith to execute such further or
additional documents.as may be necessary or appropriate to fully carry out the intent
and purpose of this Agreement.

Time of Essence. Time is of the essence in this Agreement and all of its parts.

Authority. The Owner acknowledge and warrant that it is fully authorized and
empowered to execute this Agr ment by and through the individual(s) executing
hereinafter. The Town Counci prd?ved Resolution authorizing the Mayor
to execute the Agreement.

Entire Agreement. This Agreement contains and sets forth the entire and exclusive
agreement and understanding between the Pagti gto pertaining to the subject
matter and all prior or contemporaneous oral'or written agreements shall have no
effect.




IN WITNESS WHEREOF, the Parties hereto have executed this Agreement by and through
their authorized representatives the day and year first-above written.

Owner
an Arizona _corp, part, llc, etc

by , its

TOWN OF PAYSON
an Arizona municipal corporation

, Mayor

ATTEST: APPROVED AS TO FORM:

, Town Attorney




STATE OF ARIZONA )

) ss:
County of Gila )
The foregoing instrument was acknowledged before me this _ day of ,20
by , Mayor of the Town of Payson, an Arizona municipal corporation, on

behalf of said municipal corporation.

Notary Public
ission Expires:
STATE OF ARIZON!/ )
) ss:
County of )
The foregoing instrument wasacknowledged beforeme this ___ day of ,20
by name itle of Owner ,an Arizona

, on behalf ofisai

My Commission Expires:




EXHIBIT A

[TO DEVELOPMENT AGREEMENT BETWEEN
TOWN OF PAYSON AND

DESCRIPTION OF THE PROPERTY




EXHIBIT B

[TO DEVELOPMENT AGREEMENT BETWEEN
TOWN OF PAYSON AND ]

Deferred Development Impact Fees:

$1000.00 per residential unit

$1235.00 per residential unit

Public Safety Impact Fee $500.00 per residential unit

Water Impact Fe $7570.00 per Equivalent Residential Unit

[If the developm ins anything other than single family homes that are one ERU each,
that should be no ere; for example, if there is an apartment complex, the number of ERU’s
and the total impactfee'‘for-each building should be noted.]




